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The State of Oklahoma ("the State") respectfullyrsits the following trial brief for the
Court's consideration.
l. Introduction

This is an environmental case about non-pointcspollution of the waters of the State
in the lllinois River Watershed ("IRW") by Defendan Defendants annually place over a
hundred million of their birds in the IRW, togetheith the phosphorus-laden feed that these
birds consume. Defendants are responsible fosafeehandling and disposal of the hundreds of
thousands of tons of poultry waste that their bgeserate annually in the IRW. Defendants,
however, have failed to properly manage these ladsdof thousands of tons of poultry waste.
Rather, this poultry waste has been and contirubs tand-applied in the IRW. The United
States Department of Agriculture, the United St&eslogical Survey, Oklahoma state
agencies, Arkansas state agencies, and a hostofe®@ and non-retained experts all agree:
phosphorus and bacteria from this land-appliedtppulaste can, and do, run off and leach into
waters of the IRW, and are threatening to cause aamin fact causing, pollution of the waters
of the State in the IRW, including the biota thareDefendants are legally responsible for this
threatened and actual harm. Under the claimsmsrtly postured before the Court, the State is
seeking injunctive relief, including but not limitéo abatement, remediation, and costs
associated with quantifying the amount of remedmgtas well as civil penalties.

I. Law and policy regarding water pollution

! Waters of the State means "all streams, lakegjgpanarshes, watercourses,

waterways, wells, springs, irrigation systems, rge systems, storm sewers and all other
bodies or accumulations of water, surface and @gndend, natural or artificial, public or

private, which are contained within, flow througi,border upon this state or any portion
thereof, and shall include under all circumstaribesvaters of the United States which are
contained within the boundaries of, flow throughborder upon this state or any portion thereof.
.. ." See27A Okla. Stat. § 2-1-102(15).
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It is the long-standing law and policy in Oklahothat anypollution of the waters of the
State is unlawful. There is raxceptable level of pollution.

» 27A Okla. Stat. 8 2-6-105(A): "It shall be unlawfal any person to cause pollution of
any waters of the state or to place or cause fodmed any wastes in a location where
they are likely to cause pollution of any air, laordwvaters of the state. Any such action is
hereby declared to be a public nuisance."”

» 27A OkKla. Stat. § 2-6-102: "Whereas the pollutibmhe waters of this State constitutes a
menace to public health and welfare . . . it iebgrdeclared to be the public policy of
this state . . . to provide that no waste or pahtibe discharged into any waters of the
state or otherwise placed in a location likely fi@et such waters without first being
given the degree of treatment or taking such atiegisures as necessary to protect the
legitimate beneficial uses of such waters [andjrtavide for the prevention, abatement
and control of new or existing water pollution. .."

» 82 Okla. Stat. 8§ 1084.1: "Whereas the pollutiothefwaters of this state constitutes a
menace to public health and welfare . . . it iebgrdeclared to be the public policy of
this state to conserve and utilize the waters efstiate and to protect, maintain and
improve the quality thereof for public water supglifor the propagation of wildlife, fish
and aquatic life and for domestic, agriculturatiustrial, recreational and other legitimate
beneficial uses . . . ."

» Okla. Admin. Code § 785:45-3-2(a): "Certain watefrthe state constitute an
outstanding resource or have exceptional recrealteomd/or ecological significance.
These waters include streams designated 'Sceng'RIVORW' in Appendix A of this
Chapter, and waters of the State located withirergatds of Scenic Rivers. ... No
degradation of water quality shall be allowed iesth waters."

This law and policy against pollution is echoedederal law.

» 42 U.S.C. 8§ 6901(b)(2): "The Congress finds witspext to the environment and health -
... (2) disposal of solid waste and hazardougemasor on the land without careful
planning and management can present a danger tarhbealth and the environment.”

» 42 U.S.C. §6972(a)(1)(B): ". . . [A]ny person maymmence a civil action on his own
behalf . . . (B) against any person . . . who lwagrdouted or who is contributing to the
past or present handling, storage, treatment,gaatetion, or disposal of any solid or
hazardous waste which may present an imminent @pgtantial endangerment to health
or the environment.”

Water quality standards, enacted by the Stategadatgons and approved by the federal

government, are laws that establish antidegradatamdards and beneficial uses for waters of
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the State, and narrative and numeric criteria eesldo protect these beneficial uses. Water
guality standards are one method of determininghéreollution of waters of the State is
occurring. If a water quality standard is violatedexceeded, then the waterbody is polluted.
lll.  Land-applied poultry waste is polluting the waters of the IRW

That land-applied poultry waste is threateningdase, and is in fact causing, pollution
of the waters of the State in the IRW is well rewagd by the federal government, the
Oklahoma government, the Arkansas government, aea Befendants themselves, as the
following brief sampling of the overwhelming evidento be presented at trial demonstrates:

» USDA Farm Service Agency: "This watershed is a mpgultry growing and cattle
producing area, and waterways are subject to imgaits related to these activities. . . .
The excessive buildup of phosphorus is due to dinencon practice of fertilizing the soil
for grazing purposes by applying poultry littér."

» USDA Farm Service Agency: "The lllinois River Wagbed is part of a major poultry
growing and cattle producing area of the Statethadation. Poultry litter has been
applied to the nutrient poor, thin, cherty soildloé area . . . . Excessive buildup of
phosphorus over the years has polluted the regewater bodies to the point they are
now considered impaired by nutrients. Phosphondspathogenic bacteria now impair
many of the area streams including the IllinoiseRiv . . Nonpoint source impacts
affecting waters in this segment are primarily frpastureland that is also used for
application of poultry litter as fertilizef."

» USDA Farm Service Agency: "Water quality problemghe Tenkiller and Spavinaw
watersheds are due to excessive nutrients, patfolgacteria, and sedimentation. These
watersheds are major poultry growing and cattlepcing areas, and a common practice
has been to fertilize the soil for grazing purpdsgapplying poultry litter. This practice
has led to the excessive buildup of phosphoruscilmaéntly pollutes waterbodies in the

2 Final Programmatic Environmental Assessment forlémentation of the

Conservation Reserve Enhancement Program Agreeiorethie Illinois River Watershed in
Arkansag/August 2007), p. 16 (Ex. 100 to DKT #2062).

3 Final Programmatic Environmental Assessment forlémentation of the
Conservation Reserve Enhancement Program Agreehorethie Illinois River Watershed in
Arkansag/August 2007), pp. A-5-A-6 (Ex. 100 to DKT #2062).
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ROI [Region of Influence]. Excess nutrients hale® @aused low dissolved oxygen
levels in these waterways."

» USDA Farm Service Agency: "The number one causeabtér impairments within the
ROI is excessive nutrient loading (EPA 2002a). sTikidue in large part to the practice
of fertilizing grazing land by applying poultrytiér.”

» USDA Farm Service Agency: "The watersheds of Sgawviand Tenkiller Lakes
constitute a major poultry growing and cattle pradg area. Poultry litter has been
applied to the nutrient poor, thin, cherty soildteé area and they now grow luxuriant
grass and support an important cattle industryceBsive buildup of phosphorus over the
years has polluted the receiving waterbodies tqtiet that they are now considered
impaired by nutrients. The lllinois River is impad by phosphorus and many of the area
streams are impaired by pathogenic bacteria. Divears reservoirs are impaired by
phosphorus (high chlorophyll-a concentrations) lamddissolved oxygen levels,
primarily due to excess nutrients."

» USDA Soil Conservation Service & Forest Service:significant part of the water
quality problems in the basin appear to be a pitatgof the large volume of poultry
waste generated and disposed of in the basin esh.y. . Nutrients from animal wastes
and other sources enter water courses via leathinggh the soil or by surface runoff
from land applied wast€."

» USGS: "Production of large numbers of poultry, leatind swine in northwestern
Arkansas, and increasingly in southwestern Missadi northeastern Oklahoma, is
contributing to elevated nutrient and bacteria eoti@tions in stream$.”

4 Final Programmatic Environmental Assessment forlémentation of the

Conservation Reserve Enhancement Program Agredore@klahoma(July 2006), pp. 18-19
(Ex. 101 to DKT #2062).

° Final Programmatic Environmental Assessment forlémentation of the
Conservation Reserve Enhancement Program Agredore@klahoma(July 2006), p. 40 (Ex.
101 to DKT #2062).

6 Final Programmatic Environmental Assessment forlémentation of the
Conservation Reserve Enhancement Program Agreeore@klahoma(July 2006), p. A-5 (EX.
101 to DKT #2062).

! lllinois River Cooperative River Basin Resource @ReportMarch 16, 1992),
p. 32 (Ex. 102 to DKT #2062).

8 Environmental and Hydrologic Setting of the Ozalkt®aus Study Unit,
Arkansas, Kansas, Missouri, and OklahgM&ter Resources Investigations Report 94-4022
(1995), p. 61 (Ex. 103 to DKT #2062).
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» USGS: "Phosphorus concentrations in Ozark streaentypically greater in streams
draining agricultural lands than in those drainfogested lands (Petersen and others,
1998; 1999) because runoff from pastures fertiliwgth animal manure are probably
substantial sources of phosphorus to the rivetisignbasin (Arkansas Department of
Environmental Quality, 2000

» Office of the Oklahoma Secretary of the Environmé&nke single largest contributor of
nonpoint source phosphorus pollution is surpludtpplitter generated by the
integrators' flocks*

» Arkansas Natural Resources Commission: "Nonpoiatcgimpacts affecting waters in
[the lllinois River and its tributaries within Arkaas] are primarily from pasture land that
is also used for application of poultry litter astflizer."*

» Arkansas Soil & Water Conservation Commission: "&twater from areas where
manure is improperly managed can carry excessivaiata of nutrients, bacteria, and
sediments. These pollutants can enter streameack into the underground watéf."

» Several Defendants: "Lately, a good deal of conbasibeen raised about the effect of
excess nutrients on the land and waters of Ea€iklahoma. So where do these
nutrients come from? Nutrients can come from msmyrces, one of which is the use of
poultry litter as an organic fertilizer. . "

» Several Defendants: "[W]e have been working with $tate of Oklahoma on a multi-
million-dollar voluntary proposal to improve the naement of poultry-related nutrients
that might find their way into Eastern Oklahomateidic River Watersheds. ... We are
prepared to do our part to take care of the poplorgion of the nutrient equation®

o Phosphorus Concentrations, Loads, and Yields ifllineis River Basin,

Arkansas and Oklahoma, 2000-20&&ientific Investigations Report 2006-5175 (20@6}4
(Ex. 88 to DKT #2062).

10 Coordinated Watershed Restoration and Protectioat&gy for Oklahoma's
Impaired Scenic River@007 Update), p. 4 (Ex. 104 to DKT #2062).

1 Arkansas NPS Management Program 2006-2010 Up@at. 1, 2005), p. 10.1
(Ex. 105 to DKT #2062).

12 Comprehensive Management Plan for Nonpoint Souoti@tion -- lllinois River

Basin in Arkansa$1996), p. 16 (Ex. 76 to DKT #2125).

13 12/5/04 advertisement (Ex. 59 to DKT #2062).

14 9/10/04 advertisement (Ex. 60 to DKT #2062).
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Because a substantial portion of the phosphordsaateria contributing to pollution of
waters in Oklahoma originates in Arkansas, theeStahnot address the problem through
administrative actions taken pursuant to regulatahority in Oklahoma. The State is seeking
relief pursuant to state and federal law to addifes®ntirety of the threats of and actual harm
that Defendants' improper waste management createsnan health and the environment in the
IRW. This Court is the only forum where such retiey be secured.

IV.  Claims to be litigated and relief being sought

As the case is currently postured under the Goartlers, the following claims are
currently set for trial beginning on September2209: (1) RCRA (Second Amended Complaint
("SAC"), Count 3); (2) state law public nuisanc&(S Count 4); (3) federal common law
nuisance (SAC, Count 5); (4) trespass (SAC, Coyrar&d (5) violations of 27A Okla. Stat. § 2-
6-105 and violations of 2 Okla. Stat. 8 2-18.1 (SA0unt 7).

Under its RCRA claim, the State seeks injunctialef.®> % '® SeeSAC, 1 95. Under its
state law nuisance claim, as that claim has begowead by the Court's orders, the State seeks
injunctive relief, including but not limited to alganent, remediation, and costs associated with

guantifying the amount of remediatioBeeSAC, | 104. Under its federal common law

15 Specifically, 42 U.S.C. § 6972(a) provides tHghe district court shall have
jurisdiction . . . to restrain any person who hastabuted or who is contributing to the past or
present handling, storage, treatment, transpontatiodisposal of any solid or hazardous waste
referred to in paragraph (1)(B), to order such @ets take such other action as may be
necessary, or both . . .." "Under a plain readihthis remedial scheme, a private citizen suing
under 8 6972(a)(1)(B) could seek a mandatory irtjangi.e., one that orders a responsible party
to 'take action' by attending to the cleanup amg@r disposal of toxic waste, or a prohibitory
injunction,i.e., one that 'restrains' a responsible party frorth&rrrviolating RCRA."Meghrig v.
KFC Western, In¢516 U.S. 479, 485 (1996).

16 Under RCRA, the State may recover all costs wfditon (including reasonable
attorneys and expert witness feeSpe42 U.S.C. 8§ 6972(e).



Case 4:05-cv-00329-GKF-PJC  Document 2627 Filed in USDC ND/OK on 09/21/2009 Page 11 of 35

nuisance claim, as that claim has been narrowdtdéZourt's orders, the State seeks injunctive
relief, including but not limited to abatement, riration, and costs associated with quantifying
the amount of remediatior5eeSAC, § 115. Under its trespass claim, as thandhas been
narrowed by the Court's orders, the State seelsadtiye relief, including but not limited to
abatement, remediation, and costs associated wahtidying the amount of remediatiosee
SAC, 1 123. Under its claim for violations of 2Dkla. Stat. § 2-6-105, as that claim has been
narrowed by the Court's orders, the State seeksdtije relief and civil penaltie’s. SeeSAC,

9 131. And under its claim for violations of 2 @kbBtat. § 2-18.1, as that claim has been
narrowed by the Court's orders, the State seelnatiye relief. See id.

The only temporal limitation applying to theseicia arises with respect to the State's
claim for civil penalties for violations of 27A Okl Stat. § 2-6-105(A). The State's claim for
civil penalties (but not injunctive relief) under & Okla. Stat. § 2-6-105 is restricted to
violations occurring after July 1, 1993, the enaatirdate of the civil penalties provision, but is
not otherwise limited by a statute of limitatiorefehse.See27A Okla. Stat. § 2-3-504L ity of
Oklahoma City v. HTB, Inc769 P.2d 131, 133-34 (Okla. 1988) ("Since 1913 tourt has
followed the general rule that statutes of limaatdo not apply to a government entity seeking
in its sovereign capacity to vindicate public right . . We distill the general rule that statutes
limitation shall not bar suit by any governmentigmcting in its sovereign capacity to vindicate
public rights, and that public policy requires teaery reasonable presumption favor

government immunity from such limitation").

17 Under its 27A Okla. Stat. § 2-6-105 claim, thet&taay recover attorneys fees
and costs associated with its recovery of civilgees. See27A Okla. Stat. § 2-3-504(C).
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V. Overview of the State's causes of action to beed

A. RCRA

42 U.S.C. §6972(a)(1)(B) provides that:

... [A]ny person may commence a civil action amdwn behalf . . . (B) against

any person . . . who has contributed or who isrdauting to the past or present

handling, storage, treatment, transportation, spakal of any solid or hazardous

waste which may present an imminent and substan@ngerment to health or

the environment.

RCRA is "a comprehensive environmental statutégdes to make certain that solid and
hazardous wastes are not disposed of in a mannafuido the public health or the
environment."Burlington Northern & Santa Fe Railway Co. v. Grabd5 F.3d 1013, 1019
(10th Cir. 2007). "RCRA is a remedial statute, ethshould be liberally construedUnited
States v. Aceto Agricultural Chemicals Coi®72 F.2d 1373, 1383 (8th Cir. 1988h'g denied
The focus of RCRA is risk avoidance in the dispadaolid and hazardous waste&3ee, e.g.,
Meghrig v. KFC Western, IncG16 U.S. 479, 485 (1996) (Section 6972(a) was tnhesl to
provide a remedy that ameliorates present or obwithte risk of future 'imminent’ harms . . .");
Burlington Northern505 F.3d at 1021 ("given RCRA's language andguepif an error is to be
made in applying the endangerment standard, tloe must be made in favor of protecting
public health, welfare and the environment") (etta$ and internal quotation marks omitted);
Interfaith Community Organization v. Honeywell im&tional, Inc.,399 F.3d 248, 260 (3d Cir.
2005) (Section 6972(a)(1)(B) is "intended to confpon the courts the authority to eliminate
any risks posed by toxic wastes . . .") (quotingR8p. No. 98-284, 98th Cong., 1st Sess. at 59
(1983)).

Liability under 42 U.S.C. § 6972(a)(1)(B) requimg®of that:

(1) the defendant must be a person, including,ghaot limited to, one who was
or is a generator or transporter of solid or hagasdvaste, or one who was or is
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an owner or operator of a solid or hazardous wastement, storage, or disposal

facility; (2) that this defendant contributed to,i® contributing to, the handling,

storage, treatment, transportation, or disposabbfl or hazardous waste; and (3)

that such waste may present an imminent and suladtandangerment to health

or the environment.
See Burlington Northerrb05 F.3d at 1020.

The statutory definition of "solid waste" provides

The term "solid waste" means any . . . other dd@@material, including solid,

liquid, semisolid, or contained gaseous materisliiterg from . . . agricultural

operations . . ..
42 U.S.C. 8§ 6903(27) (emphasis added). RCRA dotdefine "discarded." "The ordinary,
plain-English meaning of the word 'discarded' ispdsed of,' 'thrown away' or 'abandoned.™
American Mining Congress v. EP824 F.2d 1177, 1184 (D.C. Cir. 1987). The deteaton of
whether a material is discarded is an objectivd,raot a subjective, inquirlf. In the complaint
filed in United States v. Seaboard Foods, N®. 5:06-cv-00990-HE (W.D. Okla.), the United
States alleged that animal waste "that has beemapy@ied on fields or otherwise permitted to
leach into ground water" was a solid waste forghgoses of RCRASeeDKT #2062 (Ex.

123). This Court has indicated that tBisaboardormulation determines whether land-applied

poultry waste is "discarded" and hence a RCRA swéidte’® SeeAug. 14, 2009 Transcript, pp.

18 Contrary to Defendants' assertions, factors sadieaeficial reuse, market value,

and an intent to discard are not relevant to deteng whether a material is a solid wastee
DKT #2253, pp. 6-7.

19 Defendants' argument that poultry waste is noE®RR solid waste originates
from a single line in the Senate Report. The reg@ites as follows: "Agricultural wastes which
arereturned tothe soil as fertilizers or soil conditioners aot oonsidered discarded materials in
the sense of this legislationSeeH.R. Rep. No. 94-1491, 2d Sess. at 2 (emphasidadde
Poultry waste indisputably does not originate fribv@ IRW soil, so by definition it cannot be
“returned to" the IRW soil. Moreover, apropostie $eaboard FoodBrmulation, land-applied
animal waste that is overapplied or that leachiaag off is, by definition, not being returned to
the soil as a fertilizer or soil conditioner.
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5-7 & Aug. 18, 2009 Transcript, pp. 5-6. The Stibmits that under this formulatiéhover-
application of poultry waste equates to any appboeof poultry waste in the IRW at rates
greater than that necessary to reach agronomitslevrephosphorus, or any application to fields
that have a soil test value in excess of 65 foisphorus, the limiting nutrient constituent in
poultry wasté® An STP limit that allows application in excessagfonomic need is neither
scientifically based nor successfully protectivevatter quality. The evidence at trial will show
that poultry waste is being land applied in exadssgronomic rates. Likewise, poultry waste is
plainly discarded when otherwise permitted to réimofeach. The evidence at trial will show
that poultry waste is being permitted to run-oftideach.

Contributor liability under RCRA is extremely bhaSee, e.gS$. Rep. No. 96-172

(1980) ("Some terms and concepts, such as persamsibuting to' disposal resulting in a

20 The State does not waive its position that pouitagte is, without regard to

whether it is over-applied or runs off / leachesphd waste because when it is removed from
the poultry growing houses it has "become parhefwaste disposal problemSee AMC 1824
F.2d at 1186. It is undisputed that poultry wasteot "destined for beneficial reuse or recycling
in a continuous process by the generating indutsteyf.” See id. First, poultry waste has no
further role in the poultry growing process; inist reused or recycled in the poultry growing
industry itself. Second, poultry waste is not\aliy or immediately reused. Clean-outs of
poultry houses generally occur less than once a y&ad third, poultry waste is not being used
by its original owneri(e., Defendants).SeeDKT #2062 & #2253.

21 The evidence at trial will show that at a sodittehosphorus level of 65 Ibs. / acre
or higher, there is virtually no agronomic benghined from applying additional phosphorus.
SeeDKT #2062 at Ex. 73 (Zhang 1/16/08 Depo., p. 18K #2062 at Ex. 74 (Mullikin
7/18/02 Depo., pp. 119-20) (testifying that STPsveen 50 and 70 are sufficient for crops being
grown in northwest Oklahoma and northeast OklahpDK) #2062 at Ex. 75 (Johnson Rpt.,

1 5). Science-based fertilizer recommendation®kighoma State University, based on decades
of field and laboratory research, show that an $dlBe of 65 Ibs. / acre is adequate for
production of most crops. Above STP 65, therenib@nefit to crop production, but there is an
increased risk to water quality by runoff and koosion. See, e.gDKT #2062 at Ex. 77

(Chaubey 3/2/09 Depo., pp. 231-35) (testifying tqgtlication of poultry waste above

agronomic rate for phosphorus is disposal, evéimeife is an agronomic need for other

nutrients); DKT #2062 at Ex. 74 (Mullikin 7/18/02po., pp. 49-50) (testifying that from an
agronomic and environmental standpoint there iseason to apply more phosphorus on a field
than the plants can uptake).

10
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substantial endangerment, are meant to be momalithean their common law counterparts").
"Contribute” under RCRA means to "have a part arslin producing an effect.See Cox. v.
City of Dallas, Texas256 F.3d 281, 294-95 (5th Cir. 2001). The exiséeof control is not
necessary in order to find contributor liabilitgee United States v. Aceto Agricultural
Chemicals Corp.872 F.2d 1373, 1383 (8th Cir. 1988Bited States v. Valentin885 F. Supp.
1506, 1512 (D. Wyo. 1995).

The RCRA "may-present-an-imminent-and-substametimlangerment-to-health-or-the-
environment" standard contains "expansive langua8ee Burlington Northerrb05 F.3d at
1019-21. The language of the RCRA endangermendatd has been dissected and explained
in great detail by the Tenth CircuiSee id(setting forth extensive analysis of the termsyjha
"imminent,” "substantial” and "endangerment"”).

A RCRA endangerment claim is not superseded bystatg regulatory prograntee,
Drague v. City of Burlingto935 F.2d 1343 (2d Cir. 1991®v'd on other ground$05 U.S.

557 (1992)Eckardt v. Gold Cross Services, In2006 WL 2545918, *2 (D. Utah Aug. 31,
2006).

B. State law public nuisance

A public nuisance is "an unreasonable interferemtie a right common to the general
public." SeeRestatement (Second) of Torts, § 8248 also B.H. v. Gold Fields Mining Carp.
506 F. Supp. 2d 792, 800 (N.D. Okla. 2007) (comta@nnuisance is the ""unwarrantable,
unreasonable or unlawful use by a person of his preperty to the injury of another™) (quoting
Lyons v. McKay313 P.2d 527, 529 (Okla. 1957)); 50 Okla. Stat.(§d] nuisance consists in
unlawfully doing an act, or omitting to perform atg, which act or omission either . . . [a]nnoys,

injures or endangers the comfort, repose, healtbafety of others; or . . . [ijn any way renders

11
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other persons insecure in life, or in the use opprty . . .")*? 50 Okla. Stat. § 2 (public nuisance
is "one which affects at the same time an entimroanity or neighborhood, or any considerable
number of persons . . ."). "Pollution of waterdloé state constitutes a public nuisance under
Oklahoma law."Fischer v. Atlantic Richfield Cp774 F. Supp. 616, 619 (W.D. Okla. 1989)
(citing 82 Okla. Stat. § 926.23pe als®7A Okla. Stat. § 2-6-105(A).

It is not necessary that the State establishDie&ndants' actions were unreasonable, but
rather, that the resulting burden on the Stat@®public was unreasonabl8ee N.C. Corff
Partnership v. Oxy USA, In©®29 P.2d 288, 294 (Okla. Civ. App. 1996) (citRgstatement
(Second) of Torts, § 822 cmt b).

A person is subject to liability for a nuisanceisad by an activity not only when that
person carries on the activity, but also when pleason participates to a substantial extent in
carrying it on. SeeRestatement (Second) of Torts, 8§ 834.

There is no prescriptive right to maintain a palpluiisance.See Fischer v. Atlantic
Richfield Co, 774 F. Supp. 616, 620 (W.D. Okla. 1989) (cititg@&J.S. Nuisance § 92 No
lapse of time can legalize a public nuisance amognd an actual obstruction of a public right
or the pollution of waters of the Stat8ee50 Okla. Stat. § 7.

Possession of a license or a permit issued bgwatory body is not a defense for that
person to avoid liability under nuisance law faenfiering with the rights of othersSee Briscoe
v. Harper Oil Co, 702 P.2d 33, 36 (Okla. 198%)nion Oil Co. v. Heinsohm3 F.3d 500, 504
(10th Cir. 1994). A license or permit to do a aertact cannot protect the licensee or permittee

who abuses the privilege by erecting or maintaiimgiisance See Briscog702 P.2d at 36;

22 Defendants have disclaimed any effort to avaihtbelves of Oklahoma's so-

called "right to farm" law.SeeDKT #2185 at p. 16, fn. 10. In any event, theégagould show
that it is inapplicable here.

12
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Heinsohn 43 F.3d at 504. In any event, the State doepéerohit or authorize the land
application of poultry waste in the Oklahoma partad the IRW generally, or any land
application of poultry waste in the Oklahoma partad the IRW in particularSee, e.gDKT
#2422 & #2591 (motion and briefing detailing thel@ioma Registered Poultry Feeding
Operations Act, and explaining that animal wast@agament plans are not permits or
authorizations and that the State does not prothetéand application of poultry waste in the
IRW).

C. Federal common law nuisance

"The elements of a claim based on the federal comiaw of nuisance are simply that
the defendant is carrying on an activity this igstag an injury or significant threat of injury to
some cognizable interest of the complainai@€ee State of lllinois v. City of Milwauké&®9
F.2d 151, 165 (7th Cir. 1979) (vacategd451 U.S. 304 (1981) on CWA preemption grounds)
(citing Georgia v. Tennessee Copper (206 U.S. 230 (1907).

The State's federal common law nuisance clainapesrto conduct occurring in
Arkansas and causing harm and threatened harmlahGQka. Texas v. Pankey41 F.2d 236,
242 (10th Cir. 1971) ("Federal common law and hetvarying common law of the individual
States is, we think, entitled and necessary tebegnized as a basis for dealing in uniform
standard with the environmental rights of a Stgirest improper impairment by sources outside
its domain. The more would this seem to be imperah the present era of growing concern on
the part of a State about its ecological conditiand impairments of them"). "[F]ederal courts
may draw on state common law in shaping the apgpkdaody of federal common law."
Phoenix Mutual Life Insurance Co. v. AdarB8 F.3d 554, 564 (4th Cir. 1994). However, in

fashioning federal common law, courts do not lamkhe law of a particular state, but rather

13
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should apply common-law doctrines best suited tthé&ring the applicable goal&ee id.
"[F]ederal common law should be consistent acres<ircuits.” Id.

D. Trespass

A claim for trespass "involves an actual physinahsion of the real estabé another
without the permission of the person lawfully detitto possession.Bennett v. Fuller2008
U.S. Dist. LEXIS 58198, *16 (N.D. Okla. July 31,G%). Here, the State's claim for trespass is
based upon its possessory property interest inrgvitaving in definite streams in the Oklahoma
portion of the IRW.SeeSAC, 1 119 & 60 Okla. Stat. 8 60(A).

A possessory property interest need not be "exeliso support a trespass claim.
Instead, a trespass claim may be brought by a pevib a possessory interest against anyone
with any inferior possessory property right (orpussessory property right at allpee
Cooperative Refinery Association v. You883 P.2d 537, 540 (Okla. 1964 gambert v.

Rainbolt 250 P.2d 459, 461 (Okla. 1952). Stated anotlass, any so-called "exclusivity" must
merely be as to persons with no possessory interestesser possessory interest in the property.
The State's interests in the water are most adgwseperior to and exclusive as to Defendants
and their pollution-causing activity.

The State has not consented to the pollutiorsokéters.See, e.g27A Okla. Stat. 8§ 2-
6-105(A); 27A Okla. Stat. 8 2-6-102; 82 Okla. S&l084.1see alsdKT #2422 & #2591.

The State's trespass claim pertains to condioctrong in Oklahoma and Arkansas that
causes a trespass in Oklahoma.

E. Violations of 27A Okla. Stat. § 2-6-105

27A Okla. Stat. § 2-6-105(A) provides that:

It shall be unlawful for any person to cause paluif any waters of the state or
to place or cause to be placed any wastes in édocahere they are likely to

14
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cause pollution of any . . . waters of the statey Buch action is hereby declared
to be a public nuisance.

This prohibition on conduct causing pollution amsh@uct likely to cause pollution is both well-
established and far-reaching. As explained byf#mh Circuit, "[tlhe Oklahoma Legislature's
intent that conduct that causes or is likely toseapollution be declared a public nuisance is
longstanding . . . .'Burlington Northern 505 F.3d at 1025. Further, "[i]t is clear tHad intent
of subsection A is to deem as a public nuisanceéwctrthat either has caused or is likely to
cause pollution. Accordingly, pollution need nawh already occurred before conduct 'likely to
cause' pollution can be deemed a public nuisanice dt 1024.

From the plain language of the statute, theradhae independent grounds of liability

under 27A Okla. Stat. § 2-6-105(A). They are:

(2) "It shall be unlawful for any person to causdlygion of any waters of the
state ... ."
(2) "It shall be unlawful for any person . .. tage . . . any wastes in a

location where they are likely to cause pollutidrany . . . waters of the state."

3) "It shall be unlawful for any person . . . to..cause to be placed any
wastes in a location where they are likely to cqua®ition of any . . . waters of
the state.”

27A Okla. Stat. § 2-6-105(A).

For purposes of 27A Okla. Stat. § 2-6-105(A), téren "pollution™ is broadly defined. It
is a two-part, disjunctive definitionSee27A Okla. Stat. § 2-1-102(12). First, "[p]ollutio
means the presence in the environment of any sutestaontaminant or pollutant, or any other
alteration of the physical, chemical or biologipabperties of the environment . . .1d.
Additionally and alternatively, ™[p]ollution' mean . . . the release of any liquid, gaseous or
solid substance into the environment in quantitibgch are or will likely create a nuisance or

which render or will likely render the environmédrarmful or detrimental or injurious to public

15
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health, safety or welfare, or to domestic, comnatrandustrial, agricultural, recreational, or
other legitimate beneficial uses, or to livestogkd animals, birds, fish or other aquatic life, or
to property[.]" Id.

The State's claim for violations of 27A Okla. S&B-6-105, as limited by the Court,
pertains to conduct occurring in Oklahoma. Whil&aksas-based conduct cannot itself be a
violation of 27A Okla. Stat. 8§ 2-6-105, Arkansaséa evidence can be a basis for finding that
Oklahoma-based conduct is a violation of 27A Oltat. § 2-6-105, and therefore Arkansas-
based evidence (including watershed-wide evideisaglevant to establishing whether there has
been a violation of 27A Okla. Stat. § 2-6-105.

F. Violations of 2 Okla. Stat. § 2-18.1

2 Okla. Stat. § 2-18.1(A) provides that:

It shall be unlawful and a violation of the Oklah@wgricultural Code for any
person to cause pollution of any air, land or watdrthe state by persons which
are subject to the jurisdiction of the Oklahoma &&pent of Agriculture, Food,
and Forestry pursuant to the Oklahoma Environmepiality Act.

The State's claim for violations of 2 Okla. Sg2-18.1(A) pertains to conduct occurring
in Oklahoma.
VI.  Causation

The State will prove its claims by both direct andumstantial evidence.
“[Clircumstantial evidence is not only sufficiebyt may also be more certain, satisfying and
persuasive than direct evidenc®ésert Palace, Inc. v. Costa39 U.S. 90, 100 (20033ge also
Dillon v. Fibreboard Corp.919 F.2d 1488, 1490 (10th Cir. 199@alifornia Oil Co. v.
Davenport435 P.2d 560, 563 (Okla. 196 Harper-Turner Oil Co. v. Bridge311 P.2d 947,
950-51 (Okla. 1957Peppers Refining Co. v. Spivegs P.2d 228, 231-32 (Okla. 1958pited

States v. Valentin®56 F. Supp. 621, 627 (D. Wyo. 1994).
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There may be more than one direct cause of a h&gaOUJI No. 9.7. When a harm is
the result of the combined conduct of two or magespns, the conduct of each person is a direct
cause of the harm regardless of the extent to wdach contributes to the harr8eeOUJI No.

9.7. Put another way, where the separate and emdigmt acts or wrongdoing of several persons
combine or contribute to produce directly an ingilvie harm -- here, the pollution of the waters
of the State -- each person is responsible foettiee result, even though its act or wrongdoing
alone might not have caused &ee Philips Petroleum v. Vandergrit2 P.2d 1020, 1023

(Okla. 1942) (citation omitted). As explained bi€f Judge Eagan @ity of Tulsa v. Tyson
Foods, Inc, 258 F. Supp. 2d 1263, 1297 (N.D. Okla. 2003gated in connection with
settlement"The injury alleged herein is a single, indivisilihgury -- the eutrophication of the
lakes from excess phosphorus loading. ... [Wlleere are multiple tortfeasors and the
separate and independent acts of codefendantsrcedcaommingled and combined to produce
a single indivisible injury for which damages aoeight, each defendant may be liable even
though his / her acts alone might not have beerifiient cause of the injury.” A harm is
indivisible when it is incapable of apportionme&ee Johnson v. Ford Motor Cd5 P.3d 86,

91 (Okla. 2002). The harm to the waters of theeStathe Oklahoma portion of the lllinois
River Watershed is indivisibleSee Herd v. Asarco, In003 U.S. Dist. LEXIS 27381, *41
(N.D. Okla. July 11, 2003) ("With respect to envingental nuisances, such as pollution of a
stream or pollution of the air surrounding a comityyrcourts have commonly found that such
pollution constitutes an indivisible injury").

Because the harm to the waters of the State i©Oki@homa portion of the lllinois River
Watershed is indivisible, the State "need not pittreeportion or quantity of harm or damages

caused by each particular defendar8€e City of Tuls258 F. Supp. 2d at 130dgerd, 2003
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U.S. Dist. LEXIS 27381, *41-42 ("tracing or quartdtion is not required"). Rather, the State
need merely show that each defendant has contdlbotghosphorus and bacteria loading in the
IRW and that the phosphorus and bacteria in the R@/resulted in the harm sustained by the
State. See City of Tuls&58 F. Supp. 2d at 1300.

Similarly, with respect to Count 3 in particul®CRA does not require the State to prove
that Defendants' poultry waste is the sole causkeoénvironmental and human health
endangerments that may be presenteee Oklahoma v. Tyson Foods, Ja&5 F.3d 769, 778
(10th Cir. 2009).

Defendants' joint and several liability for thelivisible harm to the waters of the IRW
that the State has suffered is not defeated byabeged comparative fault by the State because
the State contends Defendants' conduct has bestiontal. See, e.g.SAC, 1 47-56, 98, 101,
109, 110-12, 114 & 120. The rule is clear on gost: "When the harm is intentional or the
result of recklessness, contributory negligenceisa defense."SeeCity of Tulsa 258 F. Supp.
2d at 1302 (quoting Restatement (Second) of T8r&LOB(2)). The threshold for establishing
intentionality is not high. As set forth in Restiatent (Second) of Torts, § 825, "[a]n invasion of
another's interest in the use and enjoyment of ¢arath interference with the public right, is
intentional if the actor . . . (b) knows thatdtresulting or is substantially certain to restdtr
his conduct.” Thus, it is not necessary for treeSto prove that Defendants intended to cause
the specific harm that resulted from their condaanty that the conduct causing the harm is
intentional. Whether or not the first invasionrngentional, when the conduct is continued after
the party knows that the invasion is resultingsosubstantially certain to result from its conduct,

further invasions are intentionatee City of Tuls€258 F. Supp. 2d at 1301.
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VII.  Vicarious liability

Defendants' liability arises not only from thewm direct conduct, but also from the
conduct of others which can be attributed to Defersl through the application of principles of
vicarious liability. Specifically, the State alkegand will show that Defendants have vicarious
liability through application of Restatement (Sedpaf Torts, § 427B, employer-employee
principles, and / or principal-agent principles.

A. Restatement (Second) of Torts, § 427B principte

The issue of Defendants' liability under Restateini®econd) of Torts, 8 427B principles
has been extensively briefed and argued by théeparRestatement (Second) of Torts, § 427B
provides that:

One who employs an independent contractor to d& wbich the employer

knows or has reason to know to be likely to invadvieespass upon the land of

another or the creation of a public or a privatesanice, is subject to liability for

harm resulting to others from such trespass oramgis.
Comment b to Restatement (Second) of Torts, 8§ 4XfHains that:

... Itis not, however, necessary to the appboadf the rule that the trespass or

nuisance be directed or authorized, or that itl steedessarily follow from the

work. It is sufficient that the employer has reasw recognize that, in the

ordinary course of doing the work in the usual @sgribed manner, the trespass

or nuisance is likely to result.
These principles are a part of Oklahoma I&ee Tankersley v. Webst243 P. 745, 747 (Okla.
1925) (acknowledging the rule that "where the penfnce of [a] contract, in the ordinary mode
of doing the work, necessarily or naturally resuitproducing the defect or nuisance which
caused the injury, then the employer is subjetbheéosame liability as the contractor").

The State contends that Defendants are liablarfgdand application in the IRW of

poultry waste generated by their birds irrespeatifv@ho does the land application since (1)
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the fact that the removal and disposal of poultagi® generated by Defendants' birds is part of
the "work" of the poultry grower, (2) Defendantoknor have reason to know that that work
includes the land application of poultry waste by an behalf of their growers on grower
property, as well as transfers of poultry wastthtal persons for land application on non-grower
property, and (3) Defendants know or have reasd&maavn that all such land application of that
poultry waste is likely to involve a trespass @ theation of a nuisance. While the Court has
ruled that with respect to the State's common lawms, Restatement (Second) of Torts, § 427B
principles do not apply where Defendants' poultaste has been transferred by poultry growers
to third persons for land application on non-groweperty in the IRW, this ruling is currently
the subject of a motion for reconsideration ongtmind that the Court should have awaited the
development of a factual record to determine whretheh transfers were, as the State alleges,
part of and a foreseeable consequence of the vigriudtry growing such that Restatement
(Second) of Torts, 8§ 427B could and would ap@eeDKT #2623.

B. Employer-employee and agent-principal principles

The State will also show at trial that the "coottgoultry growers are in reality the
employees and / or agents of Defendants. Spdbffitae State will show that Defendants
exercise control over all essential aspects opthdtry production and the poultry growing
process.See, e.gDKT #2062 (Statement of Undisputed Facts). It&ck-letter law that if a
person was the employee of a defendant and wasyastihin the scope of his / her employment
at the time of the conduct complained, then anyaoimission of that employee at that time is,
as a matter of law, the act or omission of the migd@t employing that employe&eeOUJI No.
7.3. Similarly, it is black-letter law that if @&pson was the agent of a defendant and was acting

within the scope of his / her agency at the timéhefconduct complained, then any act or
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omission of that agent at that time is, as a maftéaw, the act or omission of that defendant.
See id.

The determination of whether there has been anoge/ employee relationship
depends on the facts of the particular case. dlh@nafing factors are considered in determining
whether an employer / employee relationship exig@dhe nature of the contract between the
parties, whether written or oral; (b) the degreeaitrol which, by the agreement, the employer
may exercise on the details of the work or the jprethelence enjoyed by the contractor or agent;
(c) whether or not the one employed is engageddistanct occupation or business and whether
he carries on such occupation or business for siti@y the kind of occupation with reference to
whether, in the locality, the work is usually danmeder the direction of the employer or by a
specialist without supervision; (e) the skill regai in the particular occupation; (f) whether the
employer or the workman supplies the instrumemgslitools and the place of work for the
person doing the work; (g) the length of time fdrieh the person is employed; (h) the method
of payment, whether by the time or by the jobw(nether or not the work is a part of the regular
business of the employer; (j) whether or not theigm believe they are creating the relationship
of master and servant; and (k) the right of eifraaty to terminate the relationship without
liability. See City of Tuls&58 F. Supp. 2d at 1293 (citiRage v. Hardy334 P.2d 782, 784-85
(Okla. 1959)Duncan v. Powers Import884 P.2d 854, 856 n. 1 (Okla. 1998pleman v. J.C.
Penney Cq.848 P.2d 1158, 1160 (Okla. 1993)). "A decisaetdr is the control exerted by the
employer over the work.City of Tulsa258 F. Supp. 2d at 1293 (citiBgpuziden v. Alfalfa
Electrical Cooperative, In¢16 P.3d 450, 459 (Okla. 2000)).

The determination of whether there has been &ipah/ agent relationship likewise

depends on the facts of the particular case. Acppal / agent relationship is determined by the
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parties' status, which is found from surroundingdand is not dictated by the contraSee
Enterprise Management Consultants, Inc. v. Stat@kthhoma ex rel. the Oklahoma Tax
Commission768 P.2d 359, 362 n. 12 (Okla. 1988). In thenewéa discrepancy between facts
and contract language, facts control over contcantractual languageSee id."The central
factor in determining whether an agency relatiopgxists is the principal's right to, as well as
its exercise of, control over the agen¥Wathor v. Mutual Assurance Administrators, |r&7
P.3d 559, 566-67 (Okla. 2004). The essence ohaipal / agent relationship is the principal's
power to give directions and the agent's duty ®yadhem?® See id.
VIII. Injunctive relief and appropriate factors

As noted above, the State is seeking injunctiliefrencluding but not limited to
abatement, remediation, and costs associated wahtifying the amount of remediation, with
respect to each of its claims. Specifically, th&&seeks an ordenter alia:

» Prohibiting the land application of poultry wastethe IRW to land having a soil test
phosphorus level of greater than 65 Ibs. / acreragdiring application in accordance

with all other applicable laws;

» Requiring Defendants to transport poultry wasteaduhe IRW and manage it in
accordance with the law;

23 An agent is acting within the scope of his / haharity if (1) he / she is engaged

in the transaction of business that has been asitgnhim / her by his / her principal, or (2) € h
/ she is doing anything that may reasonably betsaichve been contemplated as a part of his /
her agency.SeeOUJI No. 6.8. Itis not necessary that an acaourfe to act must have been
expressly authorized by the princip&ee id.

In addition to the express authority conferrechon / her by his / her principal, an agent
has the authority to do such acts as are incidémtal reasonably necessary to accomplish, the
intended resultSeeOUJI No. 6.9. An agent also has the implied authoo do such acts as are
usual and customary in the business, and of wiielptincipal has knowledge or should have
had knowledge SeeOUJI No. 6.10.

When one person acts or purports to act as art &gyeemother, but does so without
authority, and the person for whom he / she adteckafter confirms such action, by words or
conduct, with knowledge of all the material facis¢ch words or conduct are a ratification of the
act, and are the same as if it had been authooizgithally. SeeOUJI, No. 6.13. If the principal
ratifies any part of the act, it ratifies all of $eeOUJI, No. 6.13.
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> Prohibiting the land application of poultry wastngrated in the IRW on land having a
soil test phosphorus level of greater than 65/lasre in any nutrient vulnerable
groundwater area in Oklahoma or in any other scevéc or nutrient limited watershed
or nutrient surplus area flowing into Oklahoma;

» Requiring investigation of remedial actiorsd.,buffer strips, drinking water wells,
public water supplies, bank stabilization, man-maedands, and aeration of Lake
Tenkiller), with all such costs of investigationlie borne by Defendants; and

» Requiring implementation of appropriate remediaiceans, with all such costs of
implementation to be borne by Defendants.

As to enjoining the complained of conduct, thewahoited law makes clear that the
threshold for an entitlement to such relief is guitw. In fact, the State need not prove an actual
harm from the land application of poultry wasteatlter, under its RCRA claim, state law
nuisance claim, federal common law nuisance claimd,27A Okla. Stat. § 2-6-105(A) claim,
the State need merely prove that the land appbicati poultry waste threatemasharm.See4?2
U.S.C. § 6972(a)(1)(B) (liability under RCRA arisglere disposal of solid waste "mpsesent
an imminent and substantial endangerment”) (emgplaakkled)Sharp v. 251st Street Landfill,

925 P.2d 546, 548-49 (Okla. 1996) (liability undtate law nuisance arises where there is "a

reasonable degree of probabilitihat a defendant's conduct will cause injuryrothaer's

interests) (emphasis addesg¢e alsdBurlington Northern 505 F.3d at 1022-23 (sam€)ity of
Milwaukee 599 F.2d at 165 (liability under federal commaw Inuisance arises where a

defendant's conduct is causing "a significant thoéajury” to plaintiff's interest) (emphasis

added)ssee also Texas v. Pankéyl F.2d 236 (10th Cir. 1971) (recognizing th#ttreatened
nuisance could be enjoined); 27A Okla. Stat. 8I06(A) (liability under 27A Okla. Stat. § 2-6-
105(A) arises where a defendant has "place[d] oseja] to be placed any wastes in a location

where they are likely to cause pollutiohany . . . waters of the state$ge also Burlington
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Northern,505 F.3d at 1024 ("pollution need not have alreaatyurred before conduct 'likely to
cause' pollution can be deemed a public nuisanogep27A Okla. Stat. § 2-6-105(A)").

Because this action involves not only a thredtuman health and the environment, but
also actual harms, and the State is a sovereigre 8hould be no balancing of interests when
fashioning the injunctive relief to be grantedhistcase.See, supraSection Il (explaining that
the law and policy of the State is pollution of the waters of the Statege also Burlington
Northern,505 F.3d at 1020 (42 U.S.C. § 6972(a)(1)(B) "temdled to confer upon the courts the
authority to grant affirmative equitable reliefttee extent necessary to eliminate any peked
by toxic wastes") (citation and quotations omittgethphasis in original). As explained in
Environmental Defense Fund, Inc. v. Lamphi4 F.2d 331, 337-38 (4th Cir. 1983):

[T]he law of injunctions differs with respect toyggnmental plaintiffs (or private

attorneys general) as opposed to private indivilu#here the plaintiff is a

sovereign and the activity may endanger publictheédhjunctive relief is proper,

without resort to balancing.lllinois v. [City of] Milwaukee 599 F.2d 151, 166

(7th Cir. 1979)rev'd on other ground#151 U.S. 304, 101 S.Ct. 1784, 68 L.Ed.2d
114 (1981).

*k%

"The United States . . . is not bound to conforrthwihe requirements of private
litigation when it seeks the aid of courts to give effechwpolicy of Congress as
manifested in a statute. It is a familiar doctrihat an injunction is an
appropriate means for enforcement of an Act of Cesgywhen it is in the public
interest.” Shafer v. United State229 F.2d 124, 128 (4th Cir. 1956). This
rationale applies equally to state enforcenwdriederal and state health laws.
See also United States v. Bethlehem Steel G8=,3d 862, 867 (7th Cir. 1994). Even
assumingarguendaothat a balancing of interests analysis were ap@ta it would be the harms
to Defendants, not third persons that should bsidered. See, e.g., Montana Wilderness
Association v. Fry310 F. Supp. 2d 1127, 1156 (D. Mont. 2004) (thaid party's potential

financial damages from an injunction generally db eutweigh potential harm to the
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environment")Colorado Wild, Inc. v. U.S. Forest Servié23 F. Supp. 2d 1213, 1222 (D. Colo.

2007) (finding economic harm does not outweigh emrental harm; collecting cases).

IX. Conclusion

The State has endeavored to identify the maj@l legnciples and issues in this case

above. The State submits that the law standsvor faf the State on each of these legal issues.

The State further submits that an application effttts to be adduced at trial to these legal

principles will warrant a verdict in favor of theéafe and against each of the Defendants, jointly

and severally.
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